	Refugees 
Excerpts from MSF’s Dictionnaire Pratique du Droit Humanitaire, Francoise Bouchet-Saulnier, La Decouverte, 2000. 
I. Definitions  
1. 1951 Refugee Convention 
The Convention Relating to the Status of Refugees (known as the Refugee Convention) was adopted on July 28, 1951, by the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons convened under General Assembly resolution 429 (V).  This Convention, which entered into force on April 22, 1954, and the 1967 Protocol relating to the Status of Refugees serve as the basis for international refugee law.  They define a refugee as:  

"any person who, (...)owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country (...).  

"The provisions of this Convention shall not apply to any person with respect to whom there are serious reasons for considering that:  
(a)  he has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes; 
(b)  he has committed a serious non-political crime outside the country of refuge prior to his admission to that country as a refugee; 
(c)  he has been guilty of acts contrary to the purposes and principles of the United Nations" (article 1 of Refugee Convention).  

The Refugee Convention was adopted at the same time as the UN High Commissioner for Refugees (UNHCR) was created to govern the legal status of refugees.  It is dependent upon states and UNHCR for its implementation.  As of July, 1999, it has 133 states parties and is the main reference text on this issue.  

The way in which states have interpreted this definition only includes individuals fleeing a serious risk of persecution that is committed or tolerated by national authorities.  The strictest interpretation applied by certain states thus does not include people fleeing in small groups or en masse from a collective danger, such as insecurity or war.  It also excludes people fleeing acts of persecution that are not committed by national authorities, such as those committed by terrorist, rebel, or other groups, unless such persecution is tolerated or caused by national authorities. 

In 1997, the European Court of Human Rights broadened this interpretation to include persecution inflicted by groups that do not depend on public authorities as a basis for granting refugee status.  
2. The term "persecution"  
It is important to note that UNHCR has added rape to the list of crimes that can constitute an element of persecution, and may hence result in the recognition of the refugee status, as foreseen by the Refugee Convention, for individuals who fear or were victims of rape.  UNHCR further recommends that, during the procedure to determine refugee status, asylum-seekers who may have been victims of sexual violence be treated with special compassion.    

The recently adopted statute of the permanent International Criminal Court reaffirms that gender may be a ground for fearing persecution.  It includes "persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender (...) or other grounds that are universally recognized as impermissible under international law" as a crime against humanity (article 7.1.h of ICC statute).  
3. OAU Convention on Refugees   
To this day, there is only one regional convention that completes the international definition of a refugee set forth by the 1951 Refugee Convention.  It is the Convention Governing the Specific Aspects of Refugee Problems in Africa, adopted by the Organization of African Unity (OAU) on September 10, 1969 (1001 U.N.T.S. 45), and which entered into force June 20, 1974.  As of July 1999, it had 45 states parties. 

Its definition of refugees extends to "every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality" (article 1.2 of OAU Convention). 

This interpretation thus includes people fleeing war or collective persecutions en masse, whether the acts were committed by national authorities or not.  
4. Humanitarian law definition  
Above all, refugees are civilians who no longer receive protection from their government.  Thus, international humanitarian law interprets the notion of refugees more widely, also taking into consideration population displacements caused by conflicts.  This definition does not mean that refugees must automatically be granted that status under national laws, but it does establish their right to receive international protection and assistance while the conflict lasts.  

These guarantees include provisions, for instance, that individuals may not be considered enemies simply because of their nationality, even if their nationality is that of an adverse party to the conflict (GCIV article 40).  If they find themselves in territory that is suddenly occupied by the state they originally fled, the Occupying Power may not arrest, prosecute, convict, or deport them for acts committed before the outbreak of hostilities (GCIV article 70).  They must be granted the same protection as civilians (PI article 73, PII article 4).  

International human rights law establishes that "everyone has the right [to flee his own country,] to seek and to enjoy in other countries asylum from persecution" (article 14 of Universal Declaration of Human Rights).  

States are not under the obligation to accord asylum to all individuals who request it, but all individuals who are threatened in their own country have the right to flee and seek asylum elsewhere.  Thus, there is a gap between the rights of individuals and those of states, a gap populated by individuals seeking asylum.  

Many refugees do not meet the requirements to qualify as a refugee under the 1951 Refugee Convention, and therefore to not receive the guarantees provided by the refugee status established by the Convention.  For these non-statutory refugees, there are minimum standards of treatment that states must respect (see part II.4 below).  

Definitions are important because of the rights they confer upon or open up for individuals.  During the transitional steps and stages that a refugee must take in order formally to obtain the refugee status, as defined by the Refugee Convention, each refugee nevertheless is entitled to a set of minimum rights and guarantees. 
 II. Rights of Individuals in Different Situations  
1. Transitional statuses   
Before obtaining formal refugee status, individuals usually fall into other juridical categories.  These include: 
·          persons in search of asylum: these individuals have fled their country but have not yet made a formal request for refugee status to the relevant authorities of the country where they are located; 
·          asylum-seekers: these individuals have submitted a request for refugee status with the competent national authorities and are awaiting the results from the examination of their file; 
·          de facto refugees: these individuals have entered the territory of another state in the course of a large-scale influx of people from their state of origin because of a conflict or other disaster.  They cannot, however, justify their flight for reasons of individual persecution, and therefore do not come under the strict definition of a refugee.  

Although the individuals mentioned above do not enjoy official refugee status, they are entitled to the minimum guarantees set forth by the Refugee Convention.  The aim of these guarantees is to protect the right—and enable the possibility—of individuals to flee their own country and request asylum in another without encountering insurmountable administrative obstacles.  They also protect the individuals’ right not to be expelled or sent back to a source of danger (refoulement).


Internally displaced persons (IDPs) are individuals who have fled their home but have not crossed any international border.  They therefore remain under the jurisdiction of their national authorities and thus are not refugees.  International law offers few means of protection for such persons.  
2. Basic rights granted to individuals fleeing their country  
In order to ensure that a person fleeing his or her country can submit a request for asylum to the authorities of a foreign state, the 1951 Refugee Convention reaffirms certain fundamental rights of individuals whose life or freedom is threatened.  
a)
The right to seek asylum in another country  

This reflects the fact that individuals have the right to flee their country by any means, and to enter the territory of another state, even illegally.  States parties to the Convention may not impose penalties on refugees on account of their illegal entry or presence, if, having come directly from a territory where their life or freedom was threatened, they enter or are present in that state’s territory without authorization.  This provision applies as long as the refugees present themselves without delay to the authorities and show good cause for their illegal entry or presence (article 31 of Refugee Convention).  

The right to flee one's own country does not mean that a refugee has the right to choose his or her country of asylum.  Current laws favor the jurisdiction of the country of first asylum, which is the country through which the refugee first passed, in which he or she could have made a request for asylum.  
b)
The right to submit a request for asylum before the appropriate authorities  
This means that states must not impede refugees’ access to the competent national authorities and, in fact, must facilitate this access.  Furthermore, UNHCR must be allowed to assist individuals with these formalities in complicated cases.  Refugees, by definition, no longer receive administrative assistance from their state of origin to validate their rights.  Other states are therefore under the obligation to provide the necessary administrative services, either directly or through an international authority, namely UNHCR.  As a result, UNHCR or the state in whose territory a refugee is residing commit to delivering or ensuring the delivery of documents or certifications that would normally be delivered to aliens by or through their national authorities (article 25 of Refugee Convention).  
c)
The right of refugees to have their request examined by the appropriate national authorities 

The examination of their file must be in conformity with the rules established by the Refugee Convention, and must be carried out under the supervision of UNHCR (article 8.a of UNCHR Statute).  
d)
The right not to be expelled or returned to their state of origin as long as there is a threat to their safety (non-refoulement)  

No state is permitted to expel or return (refouler) a refugee, in any manner whatsoever, towards the frontiers of territories where his or her life or freedom would be threatened on account of his or her race, religion, nationality, membership in a particular social group, or political opinion (article 33 of Refugee Convention).  Hence, individuals whose request has been dismissed may nevertheless benefit from temporary asylum since they cannot be sent back to their state of origin, because of the dangers they would incur.  They must also benefit from the minimum standards of protection attached to this temporary asylum.  
3. The rights of individuals who have obtained official refugee status   
Once their case has been examined, the individuals who come under the definition of the 1951 Refugee Convention obtain a juridical status that usually gives them rights similar to those of the citizens of the state in question.  

The legal status thus obtained—a recognition of the person's refugee status in a territory of asylum—is defined by the national laws of the country in question.  

Nevertheless, the Refugee Convention enumerates the main rights that must be granted to refugees by the national laws of each country (articles 12 to 34):  
- Article 12:  The personal status of a refugee shall be recognized and governed by the law of the country of asylum. 
- Article 13:  Refugees shall have the right to movable and immovable property. 
- Article 14:  They shall enjoy the right to the protection of industrial and intellectual (artistic) property. 
- Article 15:  They shall enjoy the right of association. 
- Article 16:  They shall have free access to, and rights before, courts. 
- Articles 17 to 19: States shall grant refugees the most favorable treatment granted to nationals of a foreign country in the same circumstances, with regard to the right to engage in wage-earning employment, self-employment, or liberal professions. 
- Article 20:  Where a rationing system exists, refugees shall receive the same treatment as nationals. 
- Article 21:  With regard to housing, states shall treat refugees as favorably as possible. 
- Articles 22 and 23: With regard to public education and public assistance, states shall treat refugees in the same way as nationals. 
- Article 24:  In terms of labor laws and social security, refugees shall enjoy the same treatment as nationals. 
- Article 25:  As explained above (section 2.b), refugees have the right to submit a request for asylum to the competent authorities that, under the supervision of UNHCR, must deliver or ensure the delivery of “such documents or certifications as would normally be delivered to aliens by or through their national authorities.”  Such documents replace the official instruments delivered by the national authorities, and shall be given credence in the absence of proof to the contrary. 
- Article 26:  Refugees shall have the right to choose their place of residence and to move freely within the territory where it has obtained refugee status. 
- Article 27:  States must issue identity papers to any refugee in their territory who does not possess a valid travel document. 
- Article 28:  States must issue travel documents for the purpose of travel outside the territory to refugees who are lawfully staying in their territory.  States may also issue such travel documents to any other refugee who finds him or herself in their territory, who are unable to obtain a travel document from the country of their lawful residence. 
- Article 29:  Refugees must not be subject to higher taxes than nationals. 
- Article 30:  States must allow refugees to transfer assets which they have brought into its territory, to another country where they have been admitted for the purposes of resettlement. 
- Article 31:  States shall not impose penalties on refugees who entered or are present illegally on its territory if they arrive directly from a territory where their life or freedom was threatened. 
- Articles 32 and 33: States shall not expel or return (refouler) a refugee towards territories where his or her life or freedom would be threatened.  The only derogation that is allowed concerns individuals who represent a danger for the national security of the state in question, or who, “having been convicted by a final judgment of a particularly serious crime, constitute a danger to the community of that country." 



The expulsion of such a refugee shall be carried out only following a decision reached in accordance with due process of law.  The refugee shall have the right to submit evidence to clear him or herself, to appeal the decision, and to be represented before the competent authority.  If the decision to expel the person is maintained, he or she shall be accorded a reasonable period within which to seek legal admission into another country. 
- Article 34:  States must facilitate the assimilation and naturalization of refugees.   
4. Minimum standards of protection established by UNHCR for individuals who have not received the formal status of refugees  
Only states can grant refugee status.  However, UNHCR can use its good offices to help states find durable solutions to refugee problems. UNHCR's Executive Committee has set forth the minimum rights that must be granted by all states, until a durable solution can be found, to refugees who do not come under the definition of the 1951 Refugee Convention and therefore cannot benefit from the status it provides.  
Protection of asylum-seekers in situations of large-scale influx 
Conclusion no. 22 (session XXXII) of April 24, 1981 
adopted by the UNHCR Executive Committee on International Protection of Refugees 
  

Individuals who cannot benefit from formal refugee status nonetheless must be treated in conformity with certain minimum standards of protection:   
 - The right to flee persecution does not automatically entail the right to receive asylum.  In case of a mass exodus of people, states' priority must be to provide temporary refuge for them. 
 - States shall not expel or return (refouler) such people towards a territory where they risk persecution. 
 - Until durable solutions are found, states must respect the following minimum rights:  

- no penal sanctions because of illegal entry or presence in a state; 

- respect for their fundamental rights and guarantees; 

- material assistance (food, shelter, medical assistance, and so on); 

- prohibition on cruel, inhuman, or degrading treatment; 

- no discrimination on the grounds of race, religion, political opinion, nationality, country of origin or physical incapacity; 

- access to courts and other due process rights; 

- the settlement must be located in a safe area, in other words it must not be too near the border of the country of origin; 

- respect for family unity; 

- assistance in searching for family members; 

- protection of minors and unaccompanied children; 

- possibility of sending and receiving correspondence; 

- registration of any births, deaths, or marriages; 

- permission to transfer assets; 

- favorable conditions for voluntary repatriation; 

- obligation of states to search for a durable solution. 
  
III. Means for the Protection of Refugees 
1. UNHCR 
UNHCR was created as the international organ responsible for coordinating the regulations and actions taken by different states with regard to the right of asylum and protection of refugees. 

It has taken on the responsibility of trying to harmonize national laws concerning this issue, and makes sure that the laws defend the right of asylum efficiently.  It also helps ensure joint responsibility and solidarity by coordinating states’ efforts to meet the financial burden that must be borne to welcome refugees. 

It also provides material assistance and protection, in coordination with NGOs.  In fact, UNHCR can sign official operational partnership contracts with NGOs for assistance and protection actions (articles 8 and 10 of UNHCR statute).    
2. NGOs  
NGOs are thus formally associated with UNHCR's actions of assistance, which defend the rights of refugees.  

Through their very presence at the refugees’ side, NGOs are in a privileged position to evaluate, for instance, the refugees’ physical safety, the quality of assistance they receive, and the different pressures they face in making certain decisions, namely in cases of repatriation, and to report this to UNHCR.  
3. States  
States are held to international solidarity and accountability to manage the refugee phenomenon, especially in the case of large-scale influxes of refugees who must be granted temporary asylum.  All states must provide host states with immediate assistance, in conformity with the "principle of equitable burden-sharing" (preamble of Refugee Convention, paragraph 4; UNHCR Executive Committee Conclusion no. 15, on Refugees without an asylum state, session XXX, 1979).  

The cost of hosting refugees cannot be borne solely by the state to which people flee because of its geographic proximity.  If this were the case, potential host-states would soon shut down their borders to any person seeking refuge, thereby denying the right of persecuted persons to flee their country.  Hence, all states have the duty to contribute to assisting refugees.  One of the principal ways in which they do this is by financing UNHCR, which protects and assists refugees.  

This international solidarity is not founded only on altruism.  It comes from desire of states parties to the Convention to "do everything within their power to prevent this problem from becoming a cause of tension between States" (preamble of Refugee Convention, paragraph 5).  
INTERNALLY DISPLACED PERSONS  
Conflicts and other situations of political or economic tension often cause population movements as they flee persecution or violence.  The applicable law varies depending on whether or not the individuals in question crossed an international border.  If they do, they become refugees and are covered by international refugee law.  If not, they become "internally displaced persons" (IDPs) and do not benefit from any special protection under international law.  
Individuals who have crossed an international border, for instance fleeing violence or persecution, are refugees or immigrants.  They are then covered by international refugee and national immigration laws.  

If such individuals remain inside their country of origin, they are called "internally displaced persons" (IDPs).  According to the Special Representative of the UN Secretary-General on IDPs, there were approximately 20 to 25 million IDPs in over 40 countries, in April 1999.  

IDPs do not constitute a distinct legal category and therefore do not benefit from any specific protection under international law.  In principle, they are still under the protection of their national laws, but the state itself may be the source of their displacement.  

There is an international legal framework, however, within which their protection should be undertaken:   
·          in times of peace, they remain under the protection of international human rights conventions (which must be incorporated into domestic law in order to be effective); 
·           in times of conflict, they are protected by humanitarian law as civilians. 
 
Most states tend to do everything they can to avoid large-scale flows of individuals across their borders, whether due to a conflict or other situations.  The UN Security Council qualified the mass exodus of Kurdish people who tried to flee from Iraq to Turkey in 1991, and remained stuck in the Kurd mountains, as a threat to the peace and security of the region.  The same occurred in former Yugoslavia in 1993 and in Rwanda in 1994.  Hence, individuals now most often move within the borders of their own country in an attempt to flee the consequences of conflicts or tensions.  
1. Insufficient international responsibility for internally displaced persons  
There is no international institution with a general mandate, or the overall means, to protect and provide concrete assistance to individuals displaced within their own state.  Yet, many of them face the same needs of assistance and protection as refugees.  

The mandate of the UNHCR was expanded several times by the UN General Assembly, to enable it to take charge of situations concerning IDPs.  With the government's agreement, the UNHCR can set up material assistance programs for IDPs, however there is no permanent legal instrument aimed at protecting individuals in such situations.  The UNHCR's protective role therefore depends entirely on the negotiation and content of the ad hoc agreements signed with the government concerned by each situation.  This means that the UNHCR's actions, and any form of protection aimed at such populations, are largely dependent on the good will of states.   

In 1992, a Special Representative to the UN Secretary-General was nominated specifically to follow the issue of IDPs.  The mandate, currently held by Francis Deng [CHECK AT END], consists of examining IDPs' conditions and suggesting a normative and institutional framework to stimulate action in their favor.  He wrote a compilation of humanitarian law, human rights, and refugee law rules that are applicable to IDPs.  He also studied the rules prohibiting arbitrary displacement of populations and, at the 1998 session of the UN Commission on Human Rights, presented a set of Guiding Principles on Internal Displacement, aimed at clarifying and consolidating displaced persons' rights.  

His mandate is limited, since Special Representatives have no direct protection or assistance functions towards the IDPs.  Nevertheless, NGOs can transmit information concerning human rights and humanitarian law violations committed against IDPs to him.  

In 1998, a Senior Advisor on IDPs was also appointed at the Office for Coordination of Humanitarian Affairs of the UN (OCHA).  
F
So far, any relief that internally displaced persons have enjoyed has been the result of simultaneous actions by several agencies, which were able to divide up the responsibilities in organizing relief actions.  However, this has also led to a dilution of the responsibilities taken in terms of protecting this population.  

Worse yet, the multiplication of agencies present on the ground in situations involving many IDPs tends to lend a sense of normalcy to the situation, from a diplomatic point of view, which hinders the official recognition of an actual state of war.  Such recognition would trigger the application of humanitarian law, and hence formally open the right to assistance and protection to which IDPs—as civilians in a conflict—are entitled.   

The apparent normalization of a situation can be dangerous since the protection of IDPs depends on the definition of their rights and of the different humanitarian actors’ responsibilities with regard to the specific protection needs faced by these populations.  In practice, the recognition of a state of conflict is what enables humanitarian law to be the basis for their protection.  The agencies and relief organizations working with the IDPs can contribute to the recognition of such a situation. 
 
The massacre that took place in a camp of IDPs in Kibeho, Rwanda, in April 1995, is an example of the potential danger that can result from the inadequate determination of responsibilities.  When the Rwandan army committed the massacre, the mandate for protection over this group was scattered among too many actors: the UN military forces (UNAMIR--the UN Assistance Mission for Rwanda) oversaw the protection of the camps; the UNHCR's authority was only recognized for refugees returning to Rwanda, not for displaced persons who had never left the territory; the UN human rights observers only had a mission to observe, not protect.  And above all, it was declared that the country was not in a situation of conflict, the ICRC was absent, and the government did not consider itself under any obligation vis-a-vis this population.  

In certain cases, IDPs are gathered into specific zones or areas, whether spontaneously or as the result of international or national pressure, where they are meant to be protected.  Depending on the precise definition of the kind of zone that is set up, they may either come under the protection of humanitarian law or, conversely, they may find themselves more exposed to the dangers of war.    
2. In times of peace or unrest  
In times of peace, of internal disturbances or tensions, or if the authorities concerned have not formally recognized a conflict situation, individuals remain under the sole protection of their domestic laws and of human rights conventions.  However, for various reasons, international human rights norms do not constitute a sufficient legal framework to protect persons displaced within their own country:  
·          except for the fundamental guarantees (or "non-derogable" rights and freedoms), states can suspend the application of a majority of human rights in times of internal disturbances, tension, or conflict.  The rights against which states may never derogate are not sufficient to guarantee humane living conditions for IDPs; 
·          human rights conventions do not set forth concrete relief measures to assist such persons, nor do they posit any rights for humanitarian organizations or personnel; 
·          any issue related to large-scale use of force (such as means and methods of warfare) is not covered by human rights regulations; 
·          human rights rules apply only to states, whereas humanitarian law applies to all belligerents, no matter what their status or nature; 
·          there are very few control mechanisms in the field of human rights, and those that exist are set up to determine the existence of violations more than to prevent them. 
Nevertheless, at all times, including situations of unrest that do not qualify as actual armed conflicts, IDPs are protected by the fundamental guarantees set forth by humanitarian law and the non-derogable rights established in human rights conventions.  
3. In times of conflict 
If IDPs are victims of a situation of conflict, they can benefit from the protection of humanitarian law by virtue of their civilian status.    

The laws of international and internal armed conflict take into consideration the fact that armed combat may cause significant population movements.  However, the displacement of certain minority communities may be a deliberate policy or military objective, in of itself, which is why humanitarian law decrees specific rules to protect the fate of IDPs:  
·          it prohibits forced population displacement; 
·          it prohibits methods of warfare the primary purpose of which is to spread terror among the civilian population; 
·          it regulates the conduct of hostilities to prevent military harassment of the civilian population in general, or of certain groups in particular, from causing an exodus or wanderings; 
·          it regulates the provision of relief supplies for civilians so as that they will not need to flee because of a shortage of goods essential to their survival; 
·          finally, it establishes that, at any time and in any place, internally displaced persons must enjoy the fundamental guarantees of humanitarian law.  IDPs can thus benefit from the right to international assistance, and protection  
These rules, drawn from the Geneva Conventions and their Protocols, are expressly meant to be applied by the ICRC, however they should be defended by all agencies and organizations present in such situations. The government in question cannot refuse the presence of the ICRC or NGOs.  


 
